®EJIEPAJILBHOE TOCYJIAPCTBEHHOE KA3EHHOE OBPA30OBATEJILHOE
VUYPEXXIEHUE BBICIIEI'O OBPA3OBAHMS «HKETOPOJICKAS
AKAJIEMUSI MUHUCTEPCTBA BHYTPEHHUX JIEJT POCCUCKOM
®EJIEPALTUI»

Kadenapa rpaxxaanckoro mnpasa u mpolecca

YTBEPXIAIO
HavanbsHuk kadenpsl
rpaXXIaHCKOT0 IpaBa U Ipolecca
TI0JIKOB 1080407

J M.B. Kapnsrues
A » ctetprl 2040 T.

Kouncnekr
3aHATHSA JeKIHOHHOro THma mo reme Ne 1

JUCHUIUINHBI «I'paXk1aHCKOE MpaBoO»
no cnennanbHOCTH 40.05.02 IIpaBooxpaHuTeNbHAs NESITENBHOCTD,
crenuain3aluyd aIMUHUCTPaTUBHAS JEATENbHOCTD
(y3Ko0#i crienuanu3anuy — JeATEIBHOCTh Y4aCTKOBOIO YIIOJTHOMOYEHHOTO
MOJIMLINHN)

(st Habopa 2018 rona 3a04uHOI (HopMbI OOYUEHHST)

Pa3zpaboTunk(un):

Marepuansl, cojepxkaiiuecss B KOHCHEKTE 3aHSTUSA JIEKIMOHHOIO THIIA,
BBIYUTAHBI, ITU(PPHI, (DaKThI, ITUTATHl CBEPEHBI C IMEPBOMCTOYHUKOM. Marepuai He
COJICP)KUT CBEACHUM, JOCTYII K KOTOPHIM U PACIIPOCTPAaHEHNE OTPAHUYCHBI.

3aMmecTuTeNh HayaldbHMKA Kadeapbl TpaXTAaHCKOTO TpaBa U Ipoliecca
K.}0.H., JOLUEHT Manlop IMOJULUA A.B. Illyxapesa
OO6cyxaeH U onoOpeH Ha 3acelaHud Kadeapsl TpaKJAaHCKOrO MpaBa M

npoiiecca (mporokos Ne 14 ot 11 mapra 2020 . ).

Hwxuauit Hosropon
2020



1. Conepxkanue 3aHATHA JEKINOHHOIO THIIA:
1.1. «Tema 1. Ilpeamer, MeTO], NMPUHIUNbI TPAKIAHCKOIO INpaBa.
M CcTOYHUKH IPaKIAHCKOr0 MPAaBay - 3aHATHE JIEKIIMOHHOI0 THIA - 2 Yyaca

1.2. lenp v 3a7a4u 3aHATHUS.
Llenp 3ansTus:
G opmuposarue 3HaHULL 00 OOUUX NOJIONHCEHUSIX SPANCOAHCKO20 NPABA
Poccuu.
3amaun 3aHATHSL: 8blpabomams npeocmasgienue 0 NOHAMUU POCCULICKO20
2PAdNCOAHCKO20 Npasa Kax ompaciu npasd,
npeomeme u Memooe npago8o2o pecyiuposanus, cucmeme, NPUHYUNAX U
UCTMOYHUKAX 2PAAHCOAHCKO20 3AKOHO0AmMebCmed
1.3. YyeOHble BOIIPOCHL:
1. I'paxaaHckoe MpaBo Kak OCHOBHAs OTpacib YacTHOTO mpaBa Poccum.
[TonsiTue, mpeaMeT U METO/T TPaXKJAHCKOTO MpaBa.
[TpuHIUIIBI TPaXKIAHCKOTO MpaBa.
Cucrema U HCTOYHHMKH TPAXKIAHCKOTO MIpaBa.
MecTo rpakJiaHcKoOro mpaBa B CUCTEME POCCUICKOTO IpaBa.

o

1.4. Pexomenayemast TurepaTypa 1o JaHHOMY 3aHSITHIO.

1. Aaucumos, A. I1. I'paxaanckoe npaBo Poccun. OOmas yacte : yueOHUK
st By30B / A. II. Anucumon, A. S. PeokenkoB, C. A. YapkuH ; moa oOieit
penakuueir A. . PeokenkoBa. — 4-e¢ u3A., nepepad. m jgon. — Mocksa :
NznarenscTBo IOpaiit, 2020. — 394 ¢. — (Bwicmee oopa3oanue). — ISBN 978-
5-534-01095-4. — Tekct : anektponnbii / OBC IOpaiit [caiiT]. — URL:
http://biblio-online.ru/bcode/449794 (nata oopamienus: 6.03.2020).

2. benos, B. A. TI'paxnanckoe mpaBo B 2 1. Tom 1. OOGmiast yacTs : yueOHUK
1151 By30B / B. A. benoB. — Mocksa : U3gatensctBo FOpaiit, 2020. — 451 ¢. —
(Beicmiee oopazoBanue). — ISBN 978-5-534-00327-7. — TekcT : 2eKTpOHHBIH //
OBC [Opaiir [caiit]. — URL: http://biblio-online.ru/bcode/451628 (nara
obparmenus: 6.03.2020).

3. TI'paxnanckoe npaBo. CxeMbl, TaOIUIIBI, TECTHI : YUeOHOE MocoOre s
By30B/ T.B. Bemnuko, A.W.3undenko, E. A. 3unuenko, WM. B. CBeunnkoBa. —
Mocksa : M3gatenbctBo Opaiit, 2020. — 482 c. — (Bwicmiee oOpa3oBanme). —
ISBN 978-5-534-10028-0. — Texct : snektponssiii // OBC OpaiiT [caiiT]. —
URL: http://biblio-online.ru/bcode/455745 (nara oOpaIlieHus: 6.03.2020).
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1.5. Kpatkoe onucanue yueOHbIX BOITPOCOB.

Bomnpoc 1.

I'paxxmanckoe mpaBo (jus civile) cuwraroT rOpUAMYECKON  (GopMoi
SKOHOMHMYECKUX OTHOILIECHHM, KOTOPHIE CKIAIBIBAIOTCS MPEUMYIIECTBEHHO MEXKY
YaCTHBIMU JIMLIAMU. YJIbIIMaH (OPMYIHPOBAT €ro KaK «IpaBo, KJIOHAIIEECHd K
IOIb3€ OTHAEIBHBIX MM MO3TOMY TpaKIAHCKOE NPABO HHOIJA HA3bIBAIOT
JacTHBIM mpaBoM (jus privatum). IIpu 3ToM B ocHOBY AuddepeHIraniy mpaBa Ha
YaCTHOE M MYyOJMYHOE TOJIO’)KEHA HANpPaBIEHHOCTh Ha YJIOBJIETBOPEHHUE
NOTPEOHOCTEN M 3allluTa HMHTEPECOB OTAENIbHBIX JIMI] B MIEPBOM CIIyd4ae M OXpaHa
OOIIIECTBEHHBIX HMHTEPECOB TOCynapcTBa — BO BTOpoM. I[IpoBectn yeTkyro
TPAHMIY MEXKIY 3TUMU KPUTEPUSAMH YIAETCsl HE Bceraa, MO0 Takoe UCTOPUUYECKU
CIIO’KMBILIEECS JICJICHHE MMEET B OOJIbIICH CTENEeHW MHTYHTUBHOE HAYaslo, XOTs
NOMNBITKM YCTAHOBHUTH OJIHO3HAYHBIN KPUTEPHUIl MPEANPUHUMAIOTCS O CUX TOP.
Ecnu OpaTh 3a OCHOBY MaTepUalibHBIN KPUTEpUN, TO TIPaKIAHCKOE INPaBO
IPEJCTaBIsIET COOOW COBOKYNMHOCTh HPHAUYECKHX HOPM, OIpeaeIsTI0ImunX
YacTHbIe OTHOLIECHUS OTAeJbHBIX JIMI B 001IecTBe, TJI€ B KaUeCTBE CyObEKTOB
MPaBOOTHOIICHU BBICTYNAIOT YacTHBIC JHIA, a OOBEKTOM MPaBOOTHOIIEHUS
ABJISIETCS YACTHBIN UHTEPEC.

JIrobast oTpacip npaBa M0JKHA UMETh CBOM COOCTBEHHBIN MPEAMET U CBOMU
METO/.

[IpeameT oTpaciau npaBa — 3TO KPYr OOLIECTBEHHBIX OTHOIIEHHH, KOTOpHIE
OHA perynmpyer"

IIpeaMeroM  TpaXJaHCKOrO  OpaBa  SBISIIOTCA ~ MMYILIECTBEHHbIE
OTHOIIIEHHS, A TAK)Ke JIHYHbIe HEeMMYIIeCTBEHHbIE OTHOIIECHMS .

HNMyniecTBEHHbIE OTHOIIEHUSI COCTABISIOT OCHOBHYIO I'PYIIITY OTHOLUEHHUMH,
perynupyeMbIXx HOpMaMH TpakJaHCKoTro rpasa. [log mMymecTBeHHBIMH 00OBIYHO
NOHUMAIOT OOIIECTBEHHbIC OTHOLICHHUSI, KOTOPbIe BO3HUKAKT IO IOBOAY
Pa3jIMYHBIX MAaTEePHAJBHBIX OJar, T.e.Bemleid, padoOT, ycJayr W HHOIO
HMYIIeCTBA B IIMPOKOM CMBICJIEe 3TOro c¢JjoBa. UVHbIMEU clloBamu,
HMYLIECTBEHHbIC OTHOLICHMS — 3TO0 TAaKHe OOLIeCTBEHHbIC OTHOLICHMS,
KOTOpPbIe CBA3AHbI ¢ MPUHAJIEKHOCTHI0 HMYIIECTBA ONPeAeJIeHHbIM JINIAM
WJIH C MIEPEeX0I0M OT OHOI0 JIMIA K APYIroMy.

HeoOxomumo 3aMeTHTh, YTO TpakJAaHCKOE IMPaBO PETyIUpPyeT HE BCe
MMYILIECTBEHHBIE OTHOILEHHS, a TOJBKO HX ONPENENEHHYI0 YacTh, YacTo
UMEHYEMbl€  MMYUIECTBEHHO-CTOMMOCTHBIMHU,  OOJIBIIYI0O  YacTh  KOTOPBIX
COCTABJISIIOT TOBAPHO-/I€HEKHBIE OTHOIICHHUS.

Hapsiny ¢ WMyUIECTBEHHBIMH  OTHOIICHHMSIMH  TPaXIAHCKOE MPaBo
peryaupyer JIMYHbIE HEUMYILIECTBEHHbIE OTHOILIEHHUS, KOTOPbIE TOJKHBI OTBEYATh
CJICAYIOIIUM TPEOOBAHUSIM:

o MPEMETOM JTUX OTHOILEHUUN SIBISIOTCA Hemamepuanivhble Onaca —
KW3Hb, 3J0POBbE, YECTh, JOCTOUHCTBO, JEJIOBas penyTauus, UMs TpaxaaHUHA

! ur. no: Asapkun H. A. Bceobas uctopus ropucnpyaesmua. — M., 2003. — C. 146.

2 Cm: Teopus rocygapcTsa 1 pasa: yueOHUK 1151 6akanaBpos / oz pen. B. K. Babaesa. — 3-e usn. nepepad. u
morn. —M., 2014. — C. 21.



UT. 1.

o OHU HEPA3PbIBHO CEA3AHbL C JUYHOCMbIO YYACTBYIOIIMX B HUX JIMILL;

e HE3aBUCUMO OT HX CBSI3M C HMMYIIECTBECHHBIMH OTHOLICHWSMH B HHX
omcymcmeyem 3KOHOMU4IecKoe cooepircanue.

OTH OTHOWIECHUS HOCAT B3aUMOOLICHOYHBIN XapaKTep, KOTOPBIM MPOSABIAETCS
B BHJIC HPAaBCTBEHHON U MHOM COLMAJIBHOM OLIEHKH JIMYHBIX Ka4eCTB JINLIA.

IToaTOMy mOJX JIMYHBIMM HEUMYILIECTBEHHBIMH OTHOLIEHHMAMM CIIEIYET
IIOHMMATh BO3ZHMKAIOLIUE 110 MOBOAY HEMMYIIECTBEHHbIX 0/1ar o0LecTBEHHbIE
OTHOLICHUS, B KOTOPBIX OCYILIECTBJACTCH HMHAMBUAYAIM3ALUSA JTHUYHOCTH
JMLIA IOCPEeICTBOM BbISBJICHUS M OLECHKH €ro HPaBCTBEHHbIX M HHBIX
conuajJbHbIXx KadecrB. C ywerom penmakmuu n. 1 cr. 2 'K P®, a rtaxxke
COBPEMEHHOTO JIOKTPMHAILHOTO IIOHMMAHHS IPEAMETAa TIPAKTAHCKOTO mpasa’,
LEJeCO00Pa3HO YKa3bIBATh MPHU XapAKTEPUCTHKE IMOCIEAHET0 HE CBA3b JIMUHBIX
HEUMYILIECTBEHHBIX MPaB C UMYIIECTBEHHBIM O0OPOTOM, a UX YaCTHBIN XapakTep.

I'pakianckoe 3aKOHOIATENBCTBO PETYIUPYET OTHOIICHUSA, CBSA3aHHBIE C
y4acTHEM B KOPIIOPaTUBHBIX OpraHM3alUsaX WM C YIPAaBICHUEM HMHU
(kopnopamuenvie omuowenus).

Kpome Toro, B cocTaB npeamera rpakJaHCKOIO IpaBa BXOJAT U OTHOLLICHHUS
MEXy JINLaMH, OCYILECTBISIOUMMH MPEANPUHUMATENIBCKYIO IEATENbHOCTh (203.
3m.1cr.2TKPD).

Uto Kacaercs OTHOIIEHUM, OCHOBAHHBIX HA BJIACTHOM INOJAYMHEHUU OJIHOU
CTOPOHBI JIPYTOM, TO MO OTHOUIEHWIO K HUM TPaXJAHCKOE 3aKOHOAATEIBCTBO HE
NPUMEHSETCS, €CITU HHOE HE TIPETYCMOTPEHO 3aKOHOIATEILCTBOM (1. 3 CT. 2).

Jlaneko He Bce OTHOIICHHSI UMYILIECTBEHHOTO XapaKTepa OTHOCITCS K cdepe
IPAXKIAHCKO-TIPABOBOI'O PETYJIUPOBAHUs. Pl TakMX OTHOLIEHWM PEryJMpyeTcs
HOpPMaMH OTpaciell MmyOJM4yHOro mnpaBa — aJIMUHUCTPATUBHOTO, (PUHAHCOBOTIO,
YTOJIOBHOTO.

YToObl OTrpaHUYMBATH MPEAMET I'PaXkKIaHCKO-TIPAaBOBOIO PETYJIUPOBAHUS OT
Kpyra OTHOILEHUH, PEryJlupyeMbIX HHBIMH OTPACIsIMH IpaBa, HEOOXOIHUMO
YUYHUTBIBATh METOJ IPABOBOIO pEryJHpoBaHusA. B Teopun mpaBa 1noa HUM
NOHMMAETCSl COBOKYITHOCTh MPUEMOB U CIIOCOOOB BO3/IEHCTBUS Ha OOLIECTBEHHbBIE
OTHOLLICHMUS.

I'pasknancko-npaBoBOil MeTOA TMPEACTABISET €000 TakodW Crmocoo
BO3JICMCTBHSI ~ HA  OOILNECTBEHHbIE  OTHOILUEHHUS,  KOTOPBIA  SIBISIETCS
JIO3BOJIUTENIbHBIM, XapaKTEepPU3yeTcsl HaJeleHHUeM CyObEeKTOB Ha Hayaldax HX
IOPUIUYECKOTO PAaBEHCTBA CIIOCOOHOCTHIO MPABOOOIIAIaHUs, TUCTIO3UTUBHOCTBIO U
WHULIMATUBOM, O0O€cleunBaeT YCTAHOBJIEHUE MPABOOTHOUIEHUH Ha OCHOBE
IIPaBOBOM Y UMYILIECTBEHHON CAMOCTOSTEIIbHOCTH CTOPOH.

OcHOBHBIMM M HauOoliee BaXXHBIMH YepTaMUd METOJa TIPa)kIaHCKO-
IIPABOBOI'0 PETYJIMPOBAHUSA SABJISIIOTCS CIIEAYIOLINE:

1) pasencmeo  yuacmuuxoe epascoanckux —omuouteHuti. CyOBEKTHI
IPaXIaHCKOrO MpaBa — (PU3MYECKUE JINILA, IOPUIUYECKHE JIMLIAa U IyOJIM4YHO-
IpaBOBbIE OOpa3oBaHMs — HMMEIOT pPaBHbIE OCHOBAaHUS BO3HHUKHOBEHUS,

3 Cm. noapo6uee: Eropos H.JI. TTonsTre rpakaanckoro npasa // BectHuk rpakaanckoro npasa. Ne 4. C.42-65.



WU3MEHEHUS U MPEKpAlIeHUs] CyOBEKTHBHBIX I'PAXXIAHCKUX IMPaB y UX HOCUTEIEH
HE3aBUCUMO OT MATEPUAJIBbHOTO U COLMAIBHOIO IOJIOKEHUS, OT OPTaHU3aLUOHHO-
BJIACTHOM 3aBMCHMOCTH Jpyr oT apyra. Hampumep, mpaBa Bcex cOOCTBEHHUKOB
3aIMIIAITCS paBHBIM 00pa3oM (1. 4 c1. 212 'K PD), T. €. peub uaeT o paBeHCTBE
IIPABOBOT'0 MOJIO’KEHUSI YYACTHUKOB IPaKJaHCKOT0 000pOTa;

2) asmoHoMusi 60U YYACTHHKOB TPAKTAHCKO-TIPABOBBIX OTHOIICHUA,
O3HauarIas CIoCOOHOCTh U BO3MOYKHOCTb JIMILIA CAMOCTOSITEIbHO U CBOOOJHO
dbopMHUpOBATh U MPOSIBIATH CBOIO BOJIO. Tak, (puU3HUecKne U IOPUIUIECKHE JIUIA
IpUOOPETAIOT U OCYUIECTBISIOT CBOM I'PAKJAHCKHUE IIpaBa CBOEH BOJIEH U B CBOEM
untepece (1. 2 ct. 1 'K P®). 'K P® coaepKuUT OTKPBITBII NIEPEUYEHb OCHOBAaHUMI
BO3HMKHOBEHUSI NPaB U OOA3aHHOCTEW: W3 CyneOHOIrO pEelIeHUus, B pe3yJibTare
NpUOOPETEHUS] UMYIIECTBA [0 OCHOBAHUSM, JOITYCKAEMBIM 3aKOHOM, BCIIEJICTBHE
IPUYUHEHHS Bpeda JpyroMy JIMIy, BCIEACTBUE HEOCHOBATEILHOTO O0OOTAIlICHUS U
paga uHbIX (cT.8). OAHAKO B OCHOBAaHMM BO3HUKHOBEHHUsS OOJbIIEH dYacTu
OTHOILIEHUH MEXIYy YYacTHMKaMH TIpPaXTaHCKOro o0OpOoTa KaK paBHBIMU H
CBOOO/IHBIMH B CBOEM BOJICU3BSBICHUN CYOBEKTaMM JIEKUT YaCTHBIM HHTEpEC,
T. €. UX UHULIMATUBHBIN BOJIEBOU AKT;

3) umywecmeeHHas CcamMOCMOSMENbHOCHb YYACTHUKOB TPaXKTAHCKUX
IPABOOTHOUIEHUH, 0OYCIIOBICHHAsI XapaKTEPOM ITHUX OTHOUIEHMHA. DTO O3HAYaET,
4TO B OOJIBIIMHCTBE MMYIIECTBEHHBIX OTHOLIEHHM OHU BBICTYNAIOT B KAayeCTBE
oOnanareneid 000COOJIEGHHOIO HMYIIECTBA, HAACIICHHBIX paCIOpPSAUTEIbHON
CaMOCTOATENBHOCTBIO. Tak, mpaBo 00JaAaTh UMYIIECTBOM M COBEPIIATH CHCIKH C
HUM BXOJIUT B COJIEp>KaHHE MPaBOCNOCOOHOCTH rpaxkaanuHa (ct. 18 T'K P®). Uto
KacaeTrcsl IOPHUIMYECKOro JHIa, TO €ro MMYLIECTBEHHas 000COOJIEHHOCTh
3aKperieHa 3aKOHO/IaTeNIeM B KAYeCTBE KOHCTUTYUPYIOIIEro npu3Haka (ao3. 1 m. 1
cT. 48 'K PD);

4) 3awuma HAPYWEHHbIX 2PAdNCOAHCKUX Npas KaK Mepa BO3MOXKHOTO
NOBEJCHUSI YIIPAaBOMOYEHHOI'O JIMIIA, KOTOpas BKJIKOYAET PsAJ BO3MOKHOCTEH,
00ecreurBaoIIMX pean3alnio CyObeKTUBHOTO MpaBa Ha Pa3IMYHbIX €€ dTanax u
B Pa3JIMYHBIX CHUTyalUsAX. YYAaCTHUKH TIPaXIaHCKUX IMPAaBOOTHOLIEHUH HMEIOT
paBHOE MpPaBO Ha 3aIIUTy W CBOOOJIHBI B BBIOOPE KOHKPETHOW BO3MOKHOCTU
3alIUThl. B 4acTHOCTM, B 3TOM IIPOSIBISIETCS PABEHCTBO YYAaCTHHUKOB U
JUCIIO3UTUBHOCTD HOPM TPAXJAAHCKOTO IpaBa. Tak, YYaCTHMKM TPAKTAHCKHUX
MIPaBOOTHOIIEHUI MOTYT 3aIlMIIATh CBOM HAPYIIEHHbIE MTPaBa HEMOCPEACTBEHHO B
MOMEHT MX HapyIIeHHs nocpenctBoM camo3aumuThl (cT. 14 'K P®) nubo myrem
IPUMEHEHUSI MPETyCMOTPEHHBIX 3aKOHOM MEpP OMNEPAaTUBHOIO BO3JECUCTBHS IO
coOcTBeHHOM uHUIMaTuBe. Kpome TOro, 3aKkoH mpeaycMaTpUBAaEeT CyJIeOHYIO
3amuTy rpaxaaHckux mpaB (cr. 11 T'K P®) kxak ocHOBHOH cmoco0 3amiuThl
HapyILIEHHBIX TMpaB, KOTJa CHOp MEXIy CTOPOHAMHM pa3peliaeT oOpraH, He
CBA3aHHBIA B aJMUHHMCTPATUBHOM OTHOLIEHWU HHU C OJHOU M3 CTOPOH. IIpm saTom
NOTEepHeBIINMA,  OOpam@asick B KOMIIETEHTHbIE  TOCYIapCTBEHHbIE WU
OOIIIECTBEHHbIE OpPraHbl ¢ TPeOOBaHHEM MPUMEHHUTHh K MPABOHAPYIIUTEIIO MEPHI
roCyAapCTBEHHO-IIPUHYIUTEIBHOTO XapaKTePa, MOXKET 3a/J€MCTBOBATh MEXAHU3M
IPaKJAHCKO-TIPABOBOM  OTBETCTBEHHOCTH. 3alllUTa TIPaXIAHCKUX MpaB B
aJIMUHUCTPATUBHOM IMOPSAKE IPUMEHSAETCS B BUJI€ UCKITIOUEHUS;



5) epasicoanckas omeemcmeenHoCmb XapaKTEPU3yeTCS TEM, YTO HMEET
KOMIICHCAIIMOHHYIO ~ HANpaBJI€HHOCTb, OTBEYAIOU[YIO MPUHLHUIY  MOJHOTO
BO3MeEIIIEHUs YOBITKOB UJIM BpeJia, T. €. BO3JIEHCTBHE OKa3bIBAE€TCSA HE HA JIUYHOCTD
MIpaBOHAPYIIUTEINS KaK TaKOBYIO, @ Ha €ro WJIM YKa3aHHBIX B 3aKOHE TPEThUX JIUII
COOTBETCTBYIOIIUE HMYIICCTBEHHbIE CQepbl. AHAJOTUYHBIM  TPEOOBAHUIM
OTBEYAET 3alUTa JIMYHBIX HEHMMYIIECTBEHHBIX MpaB, KOTOpas MpelycMaTpUBAET
UMYIIIECTBEHHO-CTOUMOCTHBIE ~ MEpbl  BO3JICUCTBHS, HaNpUMep JIEHEKHYIO
komneHcanuio (1. 1 ct. 1101 'K P®). MupiMu cioBamu, JiJisi TpaxaaHCKOTO MpaBa
BaXHBI HE MTpadHBIC MEPHI, a BOCCTAHOBICHUE UMYIIIECTBEHHO- WJIM JIMYHOCTHO-
MIPABOBOTO TMOJIOKEHMSI, KOTOPOE CYIIECTBOBANIO A0 (DaKTa MpaBOHAPYIIICHHUS.

Takum 00pazoM, rpamaaHcKoe MPaBO — 3TO OTPAC/]b YACTHOI'O MpaBa,
NPeICTABJIAIOIASA CO00H COBOKYNMHOCTh NMPABOBBLIX HOPM, PeryJUPYIONIAX
UMYIECTBEHHbIE W JIUYHbIE HEUMYIIECTBEHHbIE OTHOILIEHUS, OCHOBAHHbIE HA
PaBeHCTBe, ABTOHOMHUHM BOJHM M HMMYIIECTBEHHON CaMOCTOSITEJIbHOCTH HX
YYACTHUKOB.

Bompoc 2.

C MeTonoM OTpacieBOro peryJaupoBaHus TECHO CBSI3aHbl OCHOBHBIC HAYalIa,
XapaKTEepU3YIOIIUE CUCTEMY T'PAKIaHCKO-TIPABOBBIX OTHOILECHUH, OMPEACIISIONINE
OCHOBY HX CTPOCHHUS W Pa3BUTHUS, — HPUHYUNBL 2padnCcOaHckoeo npasa. VX
OpraHu3yIolIee U CUCTEMOOOpa3ylollee 3HAUCHUE 3aKJII0YaeTCs B TOM, YTO OHH
MPUCYIIN BCE COBOKYIMHOCTH TPAXKJAHCKUX MPABOOTHOIIEHUN M MPOHU3BIBAIOT
BCE MHCTUTYTHI IPAKIAHCKOTO MpaBa.

Ha3znaueHnue ykazaHHBIX MPUHIMIIOB COCTOUT B 0OECIEUEHUU MPABUIBLHOTO
MPUMEHEHUSI TPaXIAHCKO-TIPABOBBIX HOPM U COJECUCTBUU Oojiee TIIyOOKOMY
MOHMMAHUIO COJICpKaHUS U I1eJed TPaKIaHCKO-TIPABOBOTO PETyIUPOBAHUS.
OCHOBHBIE HavaJIa TPAXKIAHCKOTO TpaBa Ha3BaHbl B CT. | ['K PO.

1. Illpunyun 00360aUMENbHOLU HANPABIEHHOCU 2SPANCOAHCKO-NPABOBO2O
pezynuposanus.  J|03BOJNWTENbHAST  HAMPABJICHHOCTh  IPa)kKAaHCKO-TIPABOBOTO
pPEryJIMPOBAaHUS — «J03BOJICHO BCE, KpOME MPSIMO 3aMPEIICHHOTO B 3akoHe». [lo
ATOMY TUIy IPaBOBOI'O PETYJIHPOBAHUSI B OTHOILICHUSIX YCTAaHABIMBAKOTCA CTPOTO
U 4eTKO cPOopMyIHpOBaHHbIE 3ampeThl. [Ipu 3TOM 00bEM 3ampeToB HEBENHK, a
o0BeM JI03BOJICHMW HE OIpeJesieH: BCe, 4YTO HE 3ampenieHo. B gacTHocTH,
rpaXjaaHe ¢ IOPUIUYECKHUE JIMIla MOTYT 3aHUMAThCS JIIOOBIMH  BHUIAMU
MPEANPUHAMATEITLCKOW U HHOW JCSITCIIBHOCTH, HE 3alpenieHHol 3akoHoM (cT. 18,
49 TK PO).

JlpyruM MpoOsIBJICHUEM STOTrO MPUHIMIA SBJISIETCS TO, YTO OOJBIITMHCTBO
HOPM HOCHUT JUCHO3UTHBHBIN XapakTep. C ydyeTroM 23TOro rpaxaaHCKOe
3aKOHOJATEIHCTBO YCTAHABIMBAET, YTO CYOBEKTHI IPakIaHCKOTO IIpaBa Mo CBOEMY
YCMOTPEHHUIO OCYIIECTBIAIOT MPUHAJJICKAIINE UM TpakIaHckue npasa (m. 1 cr. 9
['K P®). Bmecte ¢ Tem cBoOOAa YCMOTpPEHHUS YYACTHHKOB TPaKIAHCKHUX
MIPABOOTHOIICHUI HE O€3rpaHUYHA M CYIIECTBYET B ONPECICHHBIX IOPUINIECKUX
paMkax. Tak, He JOmycKaeTcsi MCIOJb30BaHUE TPAKIAHCKUX IpaB B IEJSIX
orpannuenust KoHKypenuuu (. 1 ct. 10 'K P®). Kpome Toro, rpaxkaaHckue npasa
MOTYT OBITh OTPAaHWYCHBI HA OCHOBAaHWM 3aKOHA TOJIBKO B TOW Mepe, B KaKOW ITO
HEOOXOAMMO IS 3alllUThl OCHOB KOHCTUTYIIMOHHOTO CTPOS, HPaBCTBEHHOCTH,



3I0pPOBbsI, TPaB M 3aKOHHBIX WHTEPECOB APYrHX JHI], obecreueHus 0OOPOHBI
cTpaHbl U 0e3omacHOCTH rocyaaperba (4. 3 ct. 55 Konctutymuu PO, . 2 cr. 1 'K
PD).

2. Pasencmeo npasosoco pedicuma 0151 CYOBLEKMO8  2PANCOAHCKUX
npasoomHoueHUli — KOOPAUHAIIMOHHAS CBA3b MEXKIY CyOBEKTaMH IPa’KJaHCKOTO
MPaBOOTHOIICHUS, B KOTOPOH CyOBEKTHBHBIE MpPaBa MOTYT ObITh HEPAaBHBIMU 1O
COJIEPKaHUIO, HO YCIIOBUSI UX OCYIIECTBIIECHHUS BCETJa JTOJKHBI ObITh PaBHBIMHU.
Tak, K YUCITy YCIIOBHIA OCYIIECTBICHHS CyObEKTUBHBIX IMPAB OTHOCSTCS U YCIOBHS
UX 3alUThl OT BO3MOKHOI'O HApYyIICHHUS, KOTOPhIC 3allMUIIAIOTCS OIMHAKOBO
HEe3aBUCUMO OT (hopmbl coocTBeHHOCTH (T1. 4 ¢T. 212 'K PD).

3. Henpukocrnogennocms coocmeennocmu. I'paxkJaHCKOE 3aKOHOIaTEIbCTBO
OCHOBBIBAETCS Ha HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH (4. 2 cT. 8 KoHCcTUTYyIIMUK
P®, n. 1 ct. 1 'K P®). HenmpukoCHOBEHHOCTD U 3alllUTa COOCTBEHHOCTH HAXOJUT
CBOE BBbIpaK€HHME W B MHBIX HOopMax (cT. 16, 235 I'K P®), koHKpeTU3UPYIOIMIUX
noJokeHue, 3akperieHHoe B 4. 3 cT. 35 Koncturyuun P®: «HukTo HEe MOXer
OBITh JIMIIIEH CBOEr0 UMYIIIECTBA MHAYE KaK IO peleHuto cyaa. [IpunynurensHoe
OTUYXKJIEHUE UMYIIECTBA ISl TOCYaPCTBEHHBIX HYXK/ MOXET OBITh MPOU3BEICHO
TOJIBKO TPH YCJIOBUU MPEABAPUTEIBHOTO M MOJHOTO Bo3MmemeHus». ['K PD
JIONyCKAaeT NPUHYJIUTEIIBHOE OTYYXACHUE JUIIb [0 OrPAHUYCHHOMY KpYTY
OCHOBAHHUU U JIMIIb B CTPOIOM COOTBETCTBUH C 3aKOHOM.

4. Ceobooa 0ocosopa. JloroBop MOTYT 3aKjiio4aTh JtOOble JIHIIA,
YAOBJIETBOPSIONINE TPEOOBAHUAM TIpakAaHCKOW MPaBOCyObEKTHOCTU. CyOBEKTHI
rpakIaHCKOTO MpaBa CBOOOAHBI B BHIOOPE KOHTpareHTa (CTOPOHBI) MO JOTOBODPY.
[lonyxneHue K 3aKIIOUYECHHUIO JOTOBOpa HE JIONMYCKAeTCsA, 3a MCKIOYEHUEM
clly4aeB, Korja OO0s3aHHOCTh 3aKJIOYUTh A0roBop mnpeaycMmorpeHa 'K PO wnwm
UHBIM (eZepaibHbIM 3aKOHOM.

5. Heoonycmumocms npouszeonvbHo20 emeulamenscmea 6 ydacmmuvie o0end
CYOBEeKMo8 2panicoOaHcKo20 npasa Kak €O CTOPOHBI OPraHOB TOCYAapCTBEHHOU
BJIACTU W MECTHOTO CaMOYIMPABJIEHUS, TaK W YAaCTHBIX JIMI, 338 HCKIIOUEHUEM
CllydaeB HX HEMpPaBOMEPHOTO TmoBeneHus. [IpuHnum 3akperieH B CT. 23

Koncturyuun PO, MpeyCMaTPUBAIOLLEH paBo Ka)XJ10ro Ha
HENPUKOCHOBEHHOCTh YaCTHOW JKU3HMU, JIMUHYIO U CEMEUHYIO TailHy.
6. becnpensmcmeennoe ocywecmenenue  2padcOaAHCKUxX npas,

80CCMAHOBNIEHUS U 3aUUMb] HAPYUIEHHBIX NPAs 0O3HAYaeT 00ecredeHre CBOOOJHON
WHULMATUBBl YYACTHUKAM TPAKJAHCKOr0 000poTa. 3aKperieHue 3TOro MpUHIUIA
B 'K P® orpaxkaer u KOHCTUTYLIMOHHOE MOJIOKEHUE O TOM, YTO «KAXKIbIi UMEET
MpaBO Ha CBOOOJIHOE MCMOJIb30BAHUE CBOMX CIIOCOOHOCTEH M MMYIIECTBA JJIs
MPEANPUHUMATENILCKOM W HHOW HE 3alpelieHHOM 3aKOHOM JKOHOMMYECKOU
nesrenpHoCTH (4. 1 1. 34 Koncruryuuu PD).

OcylecTBlIeHHE TpaXIaHCKUX IPaB HEPa3pbIBHO CBSA3aHO C JaHHBIM
IOPUHLIAIIOM U 3aBUCHUT OT €r0 HEYKOCHHUTEIBHOro coOunoneHus. Tak, coriacHo
ct.9 I'K P® rpaxigaHe M IOpUAMYECKHE JHMIA [0 CBOEMY YCMOTPEHHUIO
OCYILECTBISIIOT TPUHAICKAIIME WM TpaXZaHCKUE IpaBa, NPUYEM OTKa3 OT
OCYILIECTBICHUS TMPUHAAJEKAIIUX UM IpaB HE BJIEYET, MO OO0IIeMy IMpaBuUiy,
IIPEKPAILEHNS ITUX IIPAB.



OcyuiecTBieHHe  TPaXJaHCKUX TpaB  MOXET ObITh  MOJBEPTrHYTO
OTpPEIETICHHBIM OTPAHUYEHUSIM, €CJIM TOrO TPeOyeT AEUCTBYIONINI MPaBOMOPSIOK.
Tak, MOKeT ObITh OrpaHMYEHA JIMOO 3ampelleHa AesiTeIbHOCTb, HallpaBJIeHHAs Ha
OTpaHMYCHHE KOHKYPEHIIMM WJIM TPOSBIAIONIAsICS B  3J0YNOTPEOJICHUH
JOMUHHUPYIOIIAM TIOJIO)KEHUEM Ha pPbIHKE. HemomycTUMbl NENCTBUS TpaXkaaH H
FOPUIMYECKUX JIUILI, OCYIIECTBISIEMbIE UCKIIFOUUTEIBHO C HAMEPEHUEM TPUUNHUTD
BpeJ IpyromMy JIMILy, PaBHO Kak U 3JI0yNOTpeOJieHne MpaBoOM B JIPYTrUX (opMax
(ct. I0TK PD).

7. IlpuHmmn cBOOOJHOTO TEpEMEUICHHs] TOBApOB, YCIYr M (DMHAHCOBBIX
cpenctB Ha Tteppuropun P® o3Hauaer OecHpensATCTBEHHOE MEpeMEIIeHUEe
OOBEKTOB TpPaXJAHCKUX TMpaB B TMpeaelax TEPPUTOPUU TOCyJapcTBa H
HEBO3MOKHOCTH YCTAaHOBJIEHUSI CHELUANBHBIX «3arpaJuTelbHBIX» PEKUMOB
o0opoTa Beliei, paboT U yCIyT B OTAEIbHBIX CyOhekTax PO.

8.  Jlobpocosecmnocmb ~ nogedenusi  YUACMHUKO8  2PANCOAHCKUX
npagsoomnouenuti. HecMOTpst Ha TO, YTO JAHHBIA MPUHLHUI SIBISETCS HOBEJUIOW
OTEUECTBEHHOI'O0 TPAXKIAHCKOIO 3aKOHOJATENIbCTBA, €r0 HJEH NPOHU3AaHA BCS
CHCTEMa TPakJIaHCKO-IIPAaBOBOI'O PETYJINPOBAHUs OOLIECTBEHHBIX OTHOIIEHUH. [1o
CBOECH CYTM JAaHHBIA IPUHIMI BBICTYNAET B KAYECTBE IPE3yMILUHU IOBEICHHMS
YYaCTHUKOB TrpaknaHckoro obopora. B coorBerctBum ¢ n.3 cr. 1 'K P® npu
OCYLIECTBJICHUM U 3alIUTE IPAKIAHCKUX MPAB U MPU MCIOJHEHUHU TPakKIaHCKUX
00s13aHHOCTE YYaCTHUKHU TPAKJAHCKUX MPABOOTHOIICHUW JOJHKHBI I€MCTBOBATH
no0pocoBecTHO. Kaxaplii CyOBEKT TpakIaHCKOrO IpaBa 00s3aH MPOSIBISATH
JOJDKHYHO 3a00Ty O IpaBaXx M HHTEpecax JAPYTHX YYaCTHUKAX TPaKIaHCKHX
npaBooTHomeHuil. Ilompa3zymeBaercs, YTO «HHMKTO HE BIpaBe H3BJIECKATh
MPEUMYILECTBO U3 CBOETO HE3aKOHHOTO WJIM HEI0OPOCOBECTHOrO NMoBeAeHUs» (11.4
ct. 1 TK P®D), a Takxke mposBIATh «HUHOE 3aBEAOMO HEA0OPOCOBECTHOE
ocylecTBieHue rpaxkaanckux npasy (m.1 cr. 10 I'K).

Heo0OxoaumMo yuuThIBaTh, 4TO «IOBEIECHUE OJHOW M3 CTOPOH MOXKET ObITh
OPU3HAHO HEJOOPOCOBECTHBIM HE TOJBKO NPHU HaJM4Yud OOOCHOBAHHOIO
3asiBJIEHUS] JIPYrOil CTOPOHBI, HO M 10 MHULMATUBE CyJa, €CIIH yCMaTpHUBAECTCS
OYEBUIHOE OTKJIOHEHHE JIEMCTBUH yYaCTHHUKA TPaXIaHCKOro o00opora OT
N0OpPOCOBECTHOTO TMOBeACHUS. B 3TOM ciyyae cya HpU pacCMOTPEHUH Jela
BBIHOCUT Ha OOCYXKIEHHE OOCTOSITENLCTBA, SBHO CBHUJETEIbCTBYIOLIUE O TAaKOM
He0OPOCOBECTHOM TIOBENIEHUHM, [aXKe €CIM CTOPOHBI HA HUX HE CChLIANUCHY”,

PykoBOACTBYSCH BbIIICYKa3aHHBIMU MPUHIIMIIAMU B OTHOILIEHUH MpEAMETa
IPXIAHCKOTO IMpaBa IMyTeM NPUMEHEHUs METoJa TPakIaHCKO-IPaBOBOIO
peryaupoBaHusi, OCYIIECTBISIIOTCA (PYHKIIMKU 3TOM oTpaciu. Tak, U3 cMmbIcia CT. 2
['K PO BrITEKaeT UX ONpENENCHUE KAK PETYJIATUBHON U OXPAHUTEIIBHOM, KOTOPbHIE
3aKpeIIAIOT IpUMAaT PEryJsTUBHOW (PYHKIMU B METOJE TPa)XJAAHCKOTO IpaBa U
KOMIIEHCATOPHO-BOCCTAHOBUTEIIbHBIN XapaKTep OXpaHUTEIbHON (YyHKIUU.

Bomnpoc 3.

[Tox cucreMoii mpaBa B TEOpUH IPaBa MIOHUMAETCS BHYTPEHHEE CTPOCHUE

4 Cm. n.l1. Tlocranosnenus [lnenyma Bepxosnoro Cyna P® or 23.06.2015 Ne 25 «O mpuMeHEHHM CyjamMu
HEKOTOPBIX MoJioxkeHu paszaena | wactu meppoit ['paxxnanckoro konekca Poccuiickoit @enepanumn» // Poccuiickas
razera. Ne 140, 30.06.2015.



npaBa, jJejeHHe €ro Ha OTPAaCH, NMOAOTPAC]AUM M NPABOBble HHCTUTYTHI B
COOTBETCTBUM C MpPeAMETOM H METO/I0M NMPAaBOBOIro peryjupoBann”. [Ipu sTom
0c000 cleyeT MOAYEpPKHYTh, YTO CHCTeMa IpaBa OOYCIOBJIMBAET CHUCTEMY
3aKOHOJIaTEIbCTBA U HEPA3PHIBHO C HEH CBsA3aHa.

Hcroprueckn B TpakKJAaHCKOM TpaBe CJIOXKUIUCH JIBE CHUCTEMBI €ro
dbopMyIMpoBaHMs, TMPUYEM HUX HaA3BaHUS OTPAXKAIOT TEPMHUHOJIOTHIO PUMCKOTO
npaBa. B mepBol M3 HUX — UHCMUMYYUOHHOU CUCTEME, HA3BAHHOM TaK M3-3a
CBOET0 NEPBOHAYAIBHOIO 3aKPEIUVIEHUS B PUMCKUX HMHCTUTYLHSIX, T'PaKIAHCKO-
NPaBOBbIC HOPMBI PACHPEACISIOTCS 1O TpeM paszenam: cyObekT (personas),
00BekT (res), orHomeHue (actiones). Ilpm BTOpOM — namOexkmuol CHCTEME,
CJIOKMBIIENCS B | epMaHuy noJx BIMSHUEM M3BECTHOTO HEMELKOro ropucra Kapna
Opuapuxa CaBUHBHM, W3HAYAJIBLHO BBIACISUINCH TakKWe TPYMNbl IpaBa, Kak: 1)
BEIIHOE; 2) 00s3aTelbCTBEHHOE; 3) cemeliHoe;, 4) HacleacTBeHHoe. Hwm
npeauiecTBoBaja o0Ias 4acTh, CoOJEpkalias oOLIue IMOJIOKEHHUS I BCeX
yka3zaHHbIX rpynmn. [lonoOHas cuctema mMmena MpeuMMyIIECTBa MO OTHOLICHUIO K
IpEeAbIAYIIEd CUCTEME, TAK KaK YCJIOKHEHHE HOPUIAMYECKHMX HOPM B €€ paMKax
IIPOUCXOJIUIIO TIOCTENIEHHO.

C TOYKHM 3peHUs TEXHUKHU M3JIO0KEHHUS U CHUCTEMAaTU3allUU MPAaBOBBIX HOPM
NaH/AEKTHasE cuctema OoJjiee ONTHUMallbHA, MO3TOMY HMMEHHO OHa IOJIOKEHa B
OCHOBY TpaxJaaHCKoro mnpaBa Poccum ¢ yderoM HE0OXOIUMOM KOPPEKLUU.
B o0uieit popme cucrema pocCUIiCKOro Tpak/IaHCKOTo mpasa BeipakeHa B 'K PD,
KOTOpbIN coaepkuT OOILIyI0 YacTh, BKJIIOYAIOLIYI0 HOPMBI OOLIEro Xapakrepa, u
Oco0eHHYI0 4YacTh, COJAEpXKAIYI0 HOPMBI 00 OTACIBHBIX HHCTUTYTax
Ipa)KIaHCKOTO MpaBa.

B cocraB OOmiel yacTu BXOAST OOIIME MOJOXKEHHS, a TAKKE UHCTUTYTHI O
cyOBeKTax, 00bEKTaxX, CAeNIKaxX, IPeICTaBUTENIbCTBE, HICKOBOU JTABHOCTH.

OcoOeHHas 4acTh BKIIIOYAET MATh MOI0TPACIEH:

o IPABO COOCTBEHHOCTH U MHBIE BEILIHbIE N1PaBa;

o JINYHBIC HEUMYIIIECTBCHHbBIC TIPABA;

o 0053aTEILCTBEHHOE MPABO;

* HACJIEICTBEHHOE IPaBo;

« MHTEJUICKTYaJIbHBIC MPaBa.

Takoe MocTpoeHHE CUCTEMBI I'PaKIAHCKOI'O IpaBa I03BOJSET BBIHECTH B
OO111y10 yacTh MpPaBOBbIE MPEANUCAHUS OOILIET0 XapakTepa U HE MOBTOPATh UX B
Oco0OeHHOM yacTy, Tlie U31araeTcs cnenu@puka OTASNbHBIX IPaXKIaHCKO-TTPaBOBBIX
UHCTUTYTOB. OIHAKO B COOTBETCTBUU C OOLIECMPUHATHIMU MIPaBUIAMHU TOJIKOBaHUS
paBOBBIX HOPM Mpu TOpuUMeHEeHUHu HOpM OcCOOEHHON 4YacTu HEoO0X0aUuMO
YUYUTBIBATh JIEUCTBUE MojokeHud OOIel yacTv, HampuMep IMpaBHiia O CHIEJIKaxX
(MX JEHCTBUTEIBHOCTH), UCKOBOM JTABHOCTH, IPEACTABUTEILCTBE.

Oco0eHHOCTH OTAETbHBIX BUIOB OOIIECTBEHHBIX OTHOUICHHWM, BXOAAIIUX B
npeaMeT Kakou-mubo MoJoTpaciv TPakJaHCKOTO IpaBa, B CBOIO OYepellb,
OpEIONPEACNIOT WX BHYTPEHHIOIO CTPYKTYpHYIO Au(depeHuuanuo |
OOyCNIOBIMBAIOT  CYyIIECTBOBAaHME B  paMKax KOHKPETHON  MOAOTpaciu

CM.: babaes B. K. Teopus IIpaBa ¥ rocy1apcTBa B CXEMaxX M ONpeeeHusx: yueb. nocodbue. — M., 2007. — C. 99.



COOTBETCTBYIOIIMX MPABOBBIX UHCTUTYTOB.

[log WHCTHTYTOM mpaBa MPUHITO TOHUMATh OOOCOOJEHHYIO TpYMIY
IOPUJIMYECKUX HOPM, KOMILIEKCHO PETYJIHPYIOIIMNX ONPEAEIECHHYI0 OTHOCUTEIBHO
CaMOCTOATENbHYIO TPYINIy OJHOPOJHBIX M B3aMMOCBS3aHHBIX OOIIECTBEHHBIX
OTHOLIECHUM.

Tak, mogoTpacias 0053aTeNILCTBEHHOTO IIPaBa COCTOUT U3 ABYX MHCTUTYTOB:
JIOTOBOPHbIE M BHEIOTOBOpPHBIE 00s13aTeabcTBA. Kaaplii U3 ATHUX MPaBOBBIX
WHCTUTYTOB, B CBOI OYe€penb, Nojapasjensercs Ha cyOuHcTutyThl. Hampumep,
MHCTUTYT JOTOBOPHBIX 00SA3aTENBCTB BKIIIOYAET CIEAYIOIINE CyOUHCTUTYTHI:

o 00513aTEIBCTBA 110 OTUYXKACHHIO MPaBa COOCTBEHHOCTH;

o 00s13aTEIHCTBA IO OTUYKJCHUIO MPAB BIAJACHUS U MOJIb30BaAHUS;

o 00513aTEIHCTBA 110 BBIMOJIHEHUIO PaboT;

o 00s13aTENBCTBA IO OKA3aHUIO YCIIYT;

o 00s13aTEIBCTBA 110 COBMECTHOM JI€ATEIBHOCTH.

Cyouncmumymsl, B CBOIO OYepelb, COCTOST U3 IOPUIMYECKUX HOPM,
KOTOpPBIE  CaMOCTOSITEJIbHO  PEryJIUPYIOT  OTHIEIbHYIO  CTOPOHY  (IpaHb)
OOIIECTBEHHOTO OTHOILIEHUSI.

B 3akmtoueHue cienyer OTMETUTh, YTO Pa3BUTHE IIPABOBOIO PETYIHPOBAHUS
OTJEJIbHBIX BUAOB OOIIECTBEHHBIX OTHOIIEHUH MPUBOAUT K 000COOJICHUIO
COOTBETCTBYIOIIUX TPYII TMPAaBOBBIX HOPM, OOpa30BaHWIO HOBBIX IPABOBBIX
WHCTUTYTOB TPaKJAHCKOTO TMpaBa B Tpejenax YyKa3aHHBIX CTPYKTYPHBIX
MOAPA3AEIEHUN.

M cTouHMKYM TpakIaHCKOTO TpaBa:

B Tteopuum mnpaBa Noa TEPMUHOM «UCTOYHHK IMpaBa» TPATULIHOHHO
NOHUMAETCsl coOCTBEHHO (hopMma mpaBa, KOTOpas MNPEJCTaBIseT co0oil crocod
BHEILHETO BBIPAXKEHUS U 3aKpEIUICHUS COJAEpXaHUs HOpPM TmpaBa. Bos3penus
HayKH Tpa)XAaHCKOrO IpaBa pa3AeiisiloT JaHHYI0 TOYKY 3peHud. «lloxg nmenem
MCTOYHUKOB TIpaBa, — mucan . @. lllepmieneBuy, — cnegayer moHUMaTh HOpPMbI
BBIPKEHUSI TIOJIOKEHHH TTpaBa, KOTOPhIE UMEIOT 3HaYEHUE 00s13aTeIbHBIX CPEACTB
O3HAKOMJICHUS C JECUCTBYIOIIUM IIPaBOM”™

Takum  oOpa3oM,  MCTOYHHK  TIPaKIAHCKOI0  MNpaBa —  9TO
OoOBeKTUBUpPOBaHHAs  (GopMa  BBIPAKEHUS H  3aKpEIUICHUS  COJEPKaHUS
IPaK1aHCKO-TIPAaBOBBIX HOPM BOBHE.

PaznuuaroT crnegyronire HCTOYHUKU MPaKJaHCKOIO MpaBa:

1) HOpMBI MEXTyHApOJHOTO MpaBa U MEXAYyHAPOIHbIE 1OToBOpsl PO (cT. 7
'K PD);

2) Koncturynus P®;

3) rpaxxaanckoe 3akoHoaTeNbcTBO — 'K PD u npuHsTHIE B COOTBETCTBUU
C HUM WuHBIE (denepaibHble 3aKOHBI, PETYJIUPYIOIIUE TpaxAaHCKO-TIPABOBBIC
otHouenus (1. 2 ct. 3 'K PO);

4) vHBIE NPABOBBIE AKThI, COJEPIKAIIME HOPMbI T'PAXKIAHCKOrO IpaBa —
ykasel [Ipesunenta PO (1. 3 cr. 3 'K P®), nocranosnenust [IpaBurensctea PD
(. 4 cT1.3), HOpMATUBHBIE aKThl MHUHHUCTEPCTB M WHBIX (perepaabHBIX OpraHOB

Cv.: Ilepweneeuy I'. @. Y4eOHHUK PyCCKOTO rpaXkJaHCKOro npasa. — M., 1995, — C. 36.



UCIIOJIHUTENIbHOM BiacTH (1. 7 cT. 3);

5) o6sruau (ct. 5 'K PO).

Bce mnepeurcneHHble MCTOYHUKH TPAXAAHCKOTO IpaBa MOANAAAIOT MO
KJacCU(PUKAIMI0O POMAHO-TEPMAHCKOM CHUCTEMBbl MpaBa, TaK KaK HMX MOXHO
pa3ienuTh HA JBE TPYIIbI: HOPMATHUBHBIE MPaBOBbIE aKThl (3aKOHBI, YKa3bl,
MOCTAHOBJICHUSI, WHCTPYKIMHU, JOTOBOPBHI) U MpaBOBblE OOBYAW — HCTOYHUKU
HEHOPMATHUBHOTO XapakTepa (00bI4au Je710BOro o00poTa).

PaccmoTpum nosipoOHee NCTOYHUKY TPaXAAHCKOTO TIPaBa.

Hopmovt mexncoynapoonozo npaea u medxcoynHapoonsie 002080pvl Pd.
Poccust — ydacTHUK MHOTHX MEXAYHAPOIHBIX JOTOBOPOB, COJEPIKAIIUX HOPMBbI
rpaxaanckoro mpaBa. Cpeaw HHX 0c000€ TPAKTUYECKOE 3HAYEHUE MMEIOT
MEXIYHApPOJHBIE COTJAIICHUS] 00 OCHOBHBIX T'PaKIaHCKO-TIPABOBBIX OTOBOPAx
(kyme-pojiaxke, mepeBo3ke, (puHaHCOBOM apeHje, 00 aBTOPCKUX M IMAaTEHTHBIX
npaBax).

[TonoxxeHust ITUX MEKAYHAPOTHBIX COMIAIICHUIN MOMJIEKAT MPUMEHEHUIO K
IPaKJaHCKO-TIPABOBBIM OTHOIIEHUSM C YYaCTHEM HHOCTPAHHBIX (U3HUYECKUX U
IOPUJIMYECKUX JIML, OMNPEAENSI0T HX TIPaXKIAHCKO-TIPAaBOBOW CTaryc, IIpaBa
MHOCTPAHIIEB HAa HMYLIECTBO, Haxojdiieecss Ha tepputopun PD, mnopsaok
COBEPUIEHUSI BHEIIHEAKOHOMUYECKHUX CHIEJIOK POCCUICKUMU MPEAITPUHUMATEISIMU.
Takue HOpMATUBHBIE aKThl OJIEKAT IPUMEHEHUIO U K HEKOTOPBIM OTHOILICHUSM
MEXIy POCCHUICKMUMH IOPUIUUECKUMU U (PU3UYECKUMHU JIMI[AMU, HalpuUMep, Mpu
MEKTyHAPOIHBIX MIEPEBO3KAX, BBIMTOJIHIEMBIX OT€UECTBEHHBIMU MTEPEBO3YNKAMU.

MexyHapoiHble JOTOBOPHl UMEIOT MPUOPUTET Mepell HalMOHAIbHBIM
3aKOHOAATEILCTBOM B CIydae KOJUIM3UM MexXay HuMmHu. OpHako cienyer
MOAYEPKHYTh, YTO JJISI TMPUMEHEHHUS HEKOTOPBIX MEXKIyHApOJHBIX JOTOBOPOB
TpeOyeTcsi UW3JaHuE€ BHYTPUIOCYJIApPCTBEHHOTO  aKTa —  HMMIUJIEMEHTAIIUH.
[Tpumepamu MeXTyHApOAHBIX HOPMATUBHBIX aKTOB MOTYT CIY>KUTh KOHBEHIIMS O
3allldTe TMpaB YEJIOBEKA W OCHOBHBIX CB000JA, MEXIyHapOIHBIM TaKT 00
HDKOHOMHYECKUX, COIMAIBHBIX U KyJbTYPHBIX TIpaBaXx M WHBIE aKTHI,
peryiaupyroime, B~ YaCTHOCTH,  BEKCEJIbHOE  OOpallleHHe,  BOIPOCHI
WHTEIJIEKTYaJIbHOW COOCTBEHHOCTH, (PMHAHCOBOM apeH/IBI.

Koncmumyyua P®. CornacHo 4.1 cr. 15 Konctutyuuun P® ona umeer
BBICIIYIO IOPUJMYECKYIO0 CHIIy, MpSIMOE JEWCTBUE M MPUMEHSETCA Ha BCE
Tepputopurt PD HEMOCPENCTBEHHO K PETYJIMPOBAHUIO TPaXIaHCKO-TIPABOBBIX
OTHOILLICHWI. 3aKOHbl M WHBIE IMPABOBBIE aKThl, NPUHUMaeMmble B Poccuiickoit
depneparuu, He JOJHDKHBI TPOTUBOPEUUTH KOHCTUTYIIHH.

OcHoBoIOIararIIee 3HaueHue JJIsl TPaKIaHCKO-TIPABOBOTO PETYIUPOBAHUS
MMEIOT KOHCTUTYIITMOHHBIE HOPMBI, ONpeesonme GopMbl U coJiepKaHue MpaBa
cooctBennoctu (ctT. 8, 9, 34—36), mpu3HAKK MNPABOCIOCOOHOCTH TpaxKIaH
(ct. 17—25, 35, 44).

B cnyuyae oOHapyxeHUs MpOTUBOpEUNs HOPMATUBHOTO akTa KoHCTUTyIHH
P® Takoii akt nmomkeH 0bITh oTMeHeH KonctutynmonnbiM Cynom PO.

I'paxcoanckoe 3akonooamenvcmeo. TpaguimoHHO B yueOHOU JHUTEpaType
TEPMUHOM «TPAXKJAHCKOE 3aKOHOAATEIBCTBO» OXBATHIBAJIACH BCSI COBOKYITHOCTD
HOPMATUBHBIX aKTOB, COJIEpkKAIIUX HOPMBbI TpakJAaHCKoro mpasa. OpHaKo



3aKOHOJAATENb OMPENENU, YTO IPaKIAHCKOE 3aKOHOAATENbCTBO cocTaBiisitoT ['K
P® u npuHATHIC B COOTBETCTBUH ¢ HUM (pefiepaibHbIe 3aKOHbI (11. 2 CT. 3).

[Ipn KOMIM3MU Tpa)xKJaHCKO-TIPABOBBIX HOPM, cojepxamuxcsi B 'K PO u
MHBIX HUCTOYHUKAX TPa)KAaHCKOrO IpaBa, MPaBONPUMEHUTEIBHBIA OpraH JOJIKEH
pykoBoacTtBoBaTbc HopMamu ['K P®, ecniu mHOE HE TPEAyCMOTPEHO CaMUM
Konekcom. Hampumep, mnpaBOCOCOOHOCTh — IOPUAMYECKOTO  JIMIA,  JJIA
OCYIIECTBJICHUS JIEATEIbHOCTH KOTOPOro HEOOXOJIMMO Haluyue JuleH3uu (1. 3
cT. 49 'K P®), BO3HMKAET U MpEKpallaeTcss B 3aBUCUMOCTH OT CpPOKa JCHCTBHS
JUIIEH3UHU, €CIIM WHOE HE NPEAYCMOTPEHO 3aKOHOM WM WHBIM HOPMATHUBHBIM
aKTOM.

HevictByromui ['K PO coctout u3 yetsipex yactei.

Yacts nepBas BBeAeHa B aeiictBue ¢ 1 suBapsg 1995 r. OHa cocToUT U3 Tpex
pa3zenoB: MEPBOro, BKIIOYAIOIIETO pa3HOOOpa3Hble oOume nosioxkeHus (cT. 1—
208), BTOpOro, coJepKaliero HOpMbI O BemHbIX mpaBax (ct. 209—306), u
TPEThEro, KOTOPBIA pEryjaupyeT oOmue TMoJoXeHus o0 o00s3aTrenbCcTBax U
norosopax (ct. 307—453).

Bropas wacte BBeneHa B jaeiictBue ¢ 1 mapra 1996 r. OHa nocBsileHa
caMOMy KpYIHOMY paslienly, CoJiepKalleMy OTICIbHbIE BHUIBI 00s3aTEIIbCTB
(ct. 454—1109).

Tpetbss wacTh BBeneHa B gelctBue ¢ | mapra 2002r. um comepKUT
MOJIOKEHUsT HacieacTBeHHoro mpasa (cr. 1110—1185) m  MexmayHapomaHOTO
gacTHOTo TpaBa (cT. 1186—1224).

UYerBepToM 4YacTel0, BBEIEHHOW B jeucrBue ¢ | suBaps 2008 r.,
perIaMEeHTUPYIOTCS IrpakIaHCKO-TIPaBOBbBIC OTHOIIICHUS B chepe
UHTCIICKTyalIbHOM coOcTBeHHOCTH (CT. 1225—1551).

3HAYUTEIPHOE MECTO CPEIM MCTOYHUKOB TPAXKIAHCKOTO MpaBa 3aHUMAIOT
@edepanvhvie 3axonvl. Kak mpaBuiio, 3TO CrelUalbHbIE 3aKOHOJATEIbHbBIE aKTHhI,
pEryJMpyIolre ONPeAeIECHHbINA B TPAKIaHCKO-TTPABOBBIX OTHOIIIEHUH, KOTOPBIE
onpeaenensl B m.3 cr. 1, m. 1, 2 cr.2 'K P®. Tak, B COOTBETCTBUHU C
npeanycMmoTpeHHbiMU B ['K PO monoxxeHusiMu mpuHATH defepanbHble 3aKOHBI: OT
26 oxta0pa 2002 r. Ne 127-®3 «O HecocroarenbHOocTH (6aHKpOTCTBE)»® (CT. 61
I['K PD), or 4 masg 2011 r. Ne 99-®3 «O nuueH3upOBaHUM OTIEIbHBIX BUJIOB
nestensHOocTH® (cT.49 T'K P®), or 21 pekabps 2013 r. Ne 353-®3 «O
norpebutensckoM kpeaute (3aiime)’ (ct. 807 'K P®) u psa apyrux.

Oovituau. llon o00bluaem TIOHUMACTCS  CloXCUBUieecsl U UUPOKO
npumensieMoe 8 Kakou-iubo obaacmu  NpeoOnpUHUMAmMenbCKoU UMU  UHOU
oesimenbHOCMU, He NPedyCMOmMpeHHoe 3aKOH00amelbCmeoM NPAsUio NoGeoeHuUsl,
He3a8UCUMO OM Mo20, 3AQUKCUPOBAHO U OHO 8 KAKOM-TUOO OOKyMeHnme (cm. 5
I'K P®). B Hacrosimiee BpeMs OO0blUYaidi MOXET NPUMEHSTHCS HE TOJBKO B
NpEANPUHUMATENICKOM, KaK paHee, HO U B MHOW JESATEIbHOCTU (HAmpUMEp, MpU
OTpPENICICHUH TpaXJaHAMU TOPSAKAa TIOJb30BaHUS OOIIUM  HMMYIIECTBOM,

5 C3 Pd. — 2002. — Ne 43. — Cr. 4190.

6 C3 Pd. — 2011. — Ne 33. — Cr. 3431.
"C3 PD. — 2013. — Ne 51. — Cr. 6673.



WCIIOJTHEHUS T€X WUJIM UHBIX 003aTEIbCTB).

Jns mpu3HaHMS €ro TaKOBbIM OH JOJKEH OTBEYaTh CIEIYIOIIUM
TpeOOBAHUSM:

1) mpaBuIO MOBENEHUS JOJIKHO OBITh CIOKUBIIUMCS;

2) IOJDKHO TMPUMEHSITHCS MIUPOKO, & HE UMETh Y3KOCTEIUATbHBIA YaCTHBIN
XapakKTep;

3) He JOMKHO OBITh MPETYCMOTPEHO 3aKOHOM;

4) HeoOXOAMMO YYHTHIBATh, YTO «IOMJICKHT MPUMEHEHHIO OOBbIUail Kak
3a()UKCHUPOBAHHBI B KaKOM-JIHOO JOKyMEHTe (OIyOJIMKOBAaHHBIM B II€UYaTH,
U3JI0O)KEHHBIA B PEIICHUU CyJa MO KOHKPETHOMY ey, COJAEPKAIIEMY CXOJIHBIE
OOCTOATENhCTBA, 3aCBUACTEIHCTBOBAHHBIA TOProBO-MPOMBIIIICHHOW —MagaTon
Poccuiickoit ®enepanuu), Tak U CYIIECTBYIONIMNA HE3aBUCUMO OT TaKOU
(ukcanum»®. Takke CTOMT yKa3aTh, YTO JOKA3bIBAHUE CYLIECTBOBAHHS OObIYAs
JIEKUT HA CTOPOHE, KOTOPasi Ha HErO CChUIAETCS.

[Topsimox nmpumeneHust oobrdaeB npeaycmorped B 'K PO (ct. 311—312,
315, 421, 427) u unbix akrax (ct. 127, 129—131 KTM POD).

Bompoc 4.

HNMmyiiecTBEHHbIE M JIMYHbIE HEUMYLIECTBEHHBIE OTHOIICHMS, Kak
OTMEYAJIOCh BBIIIE, Pa3HOOOpPa3Hbl MU CKIAJBIBAIOTCS B Pa3IMYHBIX O001ACTAX
OOIIIECTBEHHBIX OTHOILIEHUH, T. €. MOTYT BO3HUKATh HE TOJIBKO B paMKax MpeaMera
IPaKJaHCKOIO MpaBa.

B cucremy otpaciiei rpaxaaHCKO-IIPaBOBOW I'PYNIIbI BXOJIAT:

o 2padcoanckoe npaso — NpoUIUpyroIas OTpacib;

o 2PAdNCOAHCKOE NPpoYeccyalbHoe npaso u apoumpagdcHoe npoyeccyaibHoe
npago, TPU3BAHHBIE OPTaHU3OBBIBATH CyNEOHYIO 3alUTy HAPYIICHHBIX WA
OCIIapUBAEMbIX HOPM IPaKJaHCKOTO MPaBa;

o cemelinoe, MeXCOYHapoOHOe 4acmHOoe npaso, mpyoosoe, IKOI0SUUECKOe,
NPeOnpPUHUMAMenbCKoe, 3eMellbHOe Npago — CIEMAIbHbIE OTPACIHU, IPU3BAHHBIE
o0ecnieunBaTh CHEMATU3UPOBAHHBIN TPABOBON PEXUM JUIsl TOTO WM MHOTO BHUJA
OOIIeCTBEHHBIX OTHOIIICHUH, UCIIOJIb3YS HJIEMEHTHI, CBOMCTBEHHbBIE
PO HIUPYIOIIEH OTPaCIIH.

[Io o6meMy mnpaBuidy, JaHHBIE OTpacid PEryJupyloT YacTHbIE
UMYIIECTBEHHBIC U JIMYHBIC HEUMYIIIECTBEHHBIC OTHOIICHHMS, HE YPETYITMPOBAaHHBIC
HOPMAaMHM IPakJIaHCKOTO 3aKOHOAATENbCTBA.

3nech K€ HEO0OXOAMMO CKa3aTh M O TaK Ha3bIBAEMbBIX KOMNIEKCHbIX
ompacnsax: O0aHKOBCKOE MpaBO, MHPOPMALMOHHOE MPaBO, TPAHCIOPTHOE IPaBO
(>KeNe3HOJOPOKHOE, MOPCKOE, BO3AYIIHOE U Jp.), CTPaxoBO€ IpaBo,
HPHEPreTUYecKoe TMpaBoO M T.J. OTU OTpacid (HOpMUPYIOTCS B CBSI3U C
HEOOXOMMOCTBIO CIIEHUATU3UPOBAHHOTO PEryJIMPOBAHUS OINPEIEICHHON TPYIIIbI
OTHOILIIEHWH Ha OCHOBE M B paMKax CYLIECTBYIOIIMX OTPACIEBBIX IOPUAMUYECKUX
PEXKHUMOB.

8 Cm. n.2 Tlocranosnenus Ilnenyma Bepxosuoro Cyma P® or 23.06.2015 Ne 25 «O npuMeHeHHH Cyaamu
HEKOTOPBIX MoJioxkeHu paszaena | wactu meppoit ['paxxnanckoro konekca Poccuiickoit @enepanumn» // Poccuiickas
razera. Ne 140, 30.06.2015.



CemeliHoe mpaBo B OOJBIICH CTENEHHW MPHU3BAHO PETYIUPOBATH JHYHBIC
HEUMYILLECTBEHHbIE OTHOIICHUS. VIMyIIECTBEHHbIE OTHOILICHUS, BXOASIIUE B
IpeIMEeT CEeMEHHOro mpaBa, HE TaK CHJIbHO OOpPEeMEHEHbl B3aUMOOIICHOUYHBIM
CTOMMOCTHBIM XapaKTEPOM, KaK IPaKJaHCKO-TIPABOBBIE.

MexyHapOoJHOE€ YacCTHOE IMPaBO PEryJUPYET UMYIIECTBEHHBIE U JIMYHbBIC
HEUMYIIECTBEHHBIE OTHOUIEHUA C YYaCTHEM HHOCTPAHHOIO 3JeMEHTa. BecpMa
OJIM3KKM K TpPEIMETy TpakJIaHCKOrO IpaBa TPYAOBbIE OTHOUIECHUS, B KOTOPBIX
IPEIMETOM BBICTYMAET MpoLecC Tpylaa. B rpaxkiaHckoM IpaBe K HUM HauOoliee
OJU3KO MPUMBIKAIOT 00s13aTENIbCTBA MO BBHIIOTHEHUIO paboT. [Ipu sTOM npeameTom
TaKuX OTHOUIEHWH B pAMKaX, HAIIpUMEp, JIOroBopa MOApPsSAa BBICTYIIAET
MaTepuaIbHBIA pe3ynpTaT Tpyaa. OgHako 0O0O3HAUYEHHBIE OTHOIIECHUS HMEIOT
paznuyus MO COCTaBy CYOBEKTOB IPABOOTHOLIEHUH: B TPAXKIAAHCKOM HMU
BBICTYNAIOT JIIOObIE JHI[A, a B TPYAOBOM — MCKJIIOYUTENBHO (pU3nYECKue.
PaGoTHUK B TPYIOBBIX OTHOIICHHUSIX MOJYMHEH AIMUHUCTPAIUU, PEXHUM €ro
TPYZIOBOW JEATEIBbHOCTH JOJDKEH OTBEYaTh IPaBWIAM BHYTPEHHEIO TPYIOBOIO
pacropsiika, UMyIIECTBO, KOTOPOE UM HCIIOJIB3YETCs B MPOLECCE OCYILECTBICHHUS
CBOCH TPYJIOBOU ACATEIBHOCTH, MPUHAJICKUT padoTonaTento. Pucka ciayuaiiHoit
ru0enu npeaMera Tpyaa paboTHHUK, Kak IIPaBUIIO, HE HECET.

1.6. [locne u3yueHUs: TeMbl OOYyYarOIIMICA C ILIEJIbI0O KOHTPOJIS YCBOEHHUS
uH(GOpPMAaIIMU JTOJHKEH MPOUTH TEKYIINH KOHTPOJIb YCIEBAeMOCTH B dopMme
KOMITBIOTEPHOTO TecTHpoBaHus B cucteme «STELLUSY.



